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U.S. Customs Service 


Treasury Decisions 
(84-135) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 19380, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 


Argentina peso: 
May 1-4, 1984 
Chile peso: 
May 1-4, 1984 
Colombia peso: 
May 1-4, 1984 
Greece drachma: 
May 1, 1984 $0.009294 
May 2, 1984 .009281 
May 8, 1984 .009311 
May 4, 1984 .009333 
Indonesia rupiah: 
May 1-4, 1984 N/A 
Israel shekel: 
May 1-3, 1984 .005494 
May 4, 1984 .005346 
Peru sol: 
May 1-4, 1984 N/A 
South Korea won: 
May 1, 1984 .001249 
May 2-3, 1984 .001248 
May 4, 1984 .001250 
Taiwan dollar: 
May 1, 1984 N/A 
May 2, 1984 .025208 
1 
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May 3, 1984 025214 
May 4, 1984 025221 


(LIQ-03-01 S: COM CIE) 
Dated: May 4, 1984. 


ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


T.D. 84-136 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 


Argentina peso: 
May 7-11, 1984 
Chile peso: 
May 7-11, 1984 
Colombia peso: 
May 7-11, 1984 
Greece drachma: 
May 7, 1984 $0.009221 
May 8, 1984 .009153 
May 9, 1984 .009174 
May 10, 1984 .009141 
May 11, 1984 .009191 
Indonesia rupiah: 
May 7-11, 1984 N/A 
Israel shekel: 
May 7-8, 1984 .005346 
May 9-10, 1984 005295 
May 11, 1984 .005257 
Peru sol: 
May 7-11, 1984 N/A 
South Korea won: 
May 7-8, 1984 .001250 
May 9, 1984 .001248 
May 10, 1984 .001247 
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May 11, 1984 .001246 
Taiwan dollar: 

May 7, 1984 .025227 

May 8-11, 1984 .025233 


(LIQ-03-01 S:COM CIE) 


Dated: May 11, 1984. 
ANGELA DEGAETANO, 
Chief, 


Customs Information Exchange. 


(T.D. 84-137) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (81 USC 372(c)), has certified 
buying rates for the dates and foreign currencies shown below. The 
rates of exchange, based on these buying rates, are published for 
the information and use of Customs officers and others concerned 
pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 


Subpart C). 


Argentina peso: 
May 14-18, 1984 
Chile peso: 
May 14-18, 1984 
Colombia peso: 
May 14-18, 1984 
Greece drachma: 
May 14, 1984 $0.009208 
May 15, 1984 .009234 
May 16, 1984 .009259 
May 17, 1984 .009225 
May 18, 1984 .009183 
Indonesia rupiah: 
May 14-18, 1984 N/A 
Israel shekel: 
May 14-16, 1984 .005257 
May 17, 1984 .005171 
May 18, 1984 .005155 
Peru sol: 
May 14-18, 1984 
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South Korea won: 
May 14, 1984 .001246 
May 15, 1984 .001245 
May 16, 1984 .001247 
May 17, 1984 .001248 
May 18, 1984 .001247 
Taiwan dollar: 
May 14-16, 1984 .025227 
May 17, 1984 .025221 
May 18, 1984 025202 


(LIQ-03-01 S:COM CIE) 


Dated: May 18, 1984. 
ANGELA DEGAETANO, 
Chief; 


Customs Information Exchange. 


(T.D. 84-138) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 


List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 


Argentina peso: 
May 21-25, 1984 
Chile peso: 
May 21-25, 1984 
Colombia peso: 
May 21-25, 1984 
Greece drachma: 
May 21, 1984 $0.009195 
May 22, 1984 .009225 
May 23, 1984 .009242 
May 24, 1984 .009184 
May 25, 1984 .009264 
Indonesia rupiah: 
May 21-25, 1984 
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Israel shekel: 
May 21, 1984 .005124 
May 22, 1984 .005099 
May 23, 1984 .005068 
May 24, 1984 .005063 
May 25, 1984 .005063 
Peru sol: 
May 21-25, 1984 N/A 
South Korea won: 
May 21-22, 1984 .001245 
May 23, 1984 .001247 
May 24-25, 1984 .001248 
Taiwan dollar: 
May 21, 1984 .025157 
May 22, 1984 .025151 
May 23, 1984 025145 
May 24, 1984 025132 
May 25, 1984 025113 


(LIQ-03-01 S:COM CIE) 


Dated: May 25, 1984. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 84-139) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1980, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 


May 28, 1984, holiday use rates for May 25, 1984 


Argentina peso: 

May 29-31, 1984 
Chile peso: 

May 29-31, 1984 
Colombia peso: 

May 29-31, 1984 





Greece drachma: 

May 29, 1984 $0.009234 

May 30, 1984 .009235 

May 31, 1984 .009232 
Indonesia rupiah: 

May 29-31, 1984 N/A 
Israel shekel: 

May 29-30, 1984 .005063 

May 31, 1984 .004937 
Peru sol: 

May 29-31, 1984 N/A 
South Korea won: 

.001250 

May 30, 1984 .001248 

May 31, 1984 .001250 
Taiwan dollar: 

May 29, 1984 .025069 

May 30, 1984 .025050 

May 31, 1984 .0250388 


(LIQ-03-01 S:COM CIE) 


Dated: May 31, 1984. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 84-140) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 84-97 for the fol- 
lowing countries. Therefore, as to entries covering merchandise ex- 
ported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 


Brazil cruzeiro: 
May 1-4, 1984 $0.000688 
Mexico peso: 
May 38, 1984 .005362 
May 4, 1984 .004950 
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Venezuela bolivar: 
May 1, 1984 .064516 
May 2, 1984 .063291 
May 3, 1984 .063291 
May 4, 1984 .066445 


(LIQ-03-01 S: COM CIE) 
Dated: May 4, 1984. 


ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 84-141) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 84-97 for the fol- 
lowing countries. Therefore, as to entries covering merchandise ex- 
ported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 


Austria schilling: 
May 7, 1984 $0.051308 
May 8, 1984 .051167 
May 9, 1984 .051895 
May 10, 1984 .0513822 
May 11, 1984 .051302 
Belgium franc: 
May 7, 1984 .017746 
May 8, 1984 .017693 
May 9, 1984 .017778 
May 10, 1984 .017683 
May 11, 1984 .017705 
Brazil cruzeiro: 
May 7-11, 1984 .000679 
China Yuan: 
May 8-11, 1984 457771 
Denmark krone: 
May 7, 1984 .098863 
May 8, 1984 .098493 
May 9, 1984 .098912 
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May 10, 1984 
May 11, 1984 
Finland markka: 
May 9, 1984 
May 10, 1984 
France franc: 
May 7, 1984 
May 8, 1984 
May 9, 1984 
May 10, 1984 
May 11, 1984 
Germany mark: 
May 7, 1984 
May 8, 1984 
May 9, 1984 
May 10, 1984 
May 11, 1984 
Ireland pound: 
May 7, 1984 
May 8, 1984 
May 9, 1984 
May 10, 1984 
May 11, 1984 
Italy lira: 
May 7, 1984 
May 8, 1984 
May 9; 1984 
May 10, 1984 
May 11, 1984 
Mexico peso: 
May 7, 1984 
May 8, 1984 
May 9, 1984 
May 10, 1984 
May 11, 1984 
Netherlands guilder: 
May 7, 1984 
May 8, 1984 
May 9, 1984 
May 10, 1984 
May 11, 1984 
Portugal escudo: 
May 7, 1984 
May 8, 1984 
May 9, 1984 
May 10, 1984 
May 11, 1984 


.098328 
.098644 


.170823 
.170561 


117578 
117192 
.117702 
.117130 
.117336 


860620 
859518 
861272 
359906 
360555 


1.1080 
1.1045 
1.1105 
1.1085 
1.1095 


.000584 
.000582 
.000585 
.000584 
.000586 


.005208 
005222 
005195 
.005076 
005102 


821027 
3819949 
821130 
820616 
821027 


.007181 
.007143 
.007130 
.007097 
.007128 
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Republic of South Africa rand: 
May 9, 1984 .75800 
Sweden krona: 
May 10, 1984 .122699 
Switzerland franc: 
May 7-8, 1984 438212 
May 9, 1984 438596 
May 10, 1984 437063 
May 11, 1984 436643 
Venezuela bolivar: 
May 7-8, 1984 .065359 
May 9, 1984 .063492 
May 10, 1984 .068694 
May 11, 1984 .064516 


(LIQ-3-01 S: COM CIE) 


Dated: May 11, 1984. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 84-142) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 84-97 for the fol- 
lowing countries. Therefore, as to entries covering merchandise ex- 
ported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 


Austria schilling: 
May 14, 1984 $0.051626 
May 15, 1984 .051780 
May 16, 1984 .051854 
May 17, 1984 .051580 
May 18, 1984 .051262 
Belgium franc: 
May 14, 1984 .017816 
May 16, 1984 .017841 
May 17, 1984 .017848 
May 18, 1984 .017724 
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Brazil cruzeiro: 
May 14-18, 1984 
China yuan: 
May 14-17, 1984 
May 18, 1984 
Denmark krone: 
May 14, 1984 
May 17, 1984 
May 18, 1984 
Finland markka: 
May 18, 1984 
France franc: 
May 14, 1984 
May 15, 1984 
May 17, 1984 
May 18, 1984 
Germany mark: 
May 14, 1984 
May 15, 1984 
May 16, 1984 
May 17, 1984 
May 18, 1984 
Ireland pound: 
May 14, 1984 
May 17, 1984 
May 18, 1984 
Italy lira: 
May 14, 1984 
May 17, 1984 
May 18, 1984 
Mexico peso: 
May 14, 1984 
May 15, 1984 
May 16, 1984 
May 17, 1984 
May 18, 1984 
Netherlands guilder: 
May 14, 1984 
May 17, 1984 
May 18, 1984 
Portugal escudo: 
May 14, 1984 
May 15, 1984 
May 16, 1984 
May 17, 1984 
May 18, 1984 
Switzerland franc: 
May 14, 1984 


.000679 


A5TT71 
453679 


.099059 
.099093 
098435 


170445 


.118106 
118582 
117994 
1172383 


862911 
864564 
364166 
862319 
360101 


.000588 
.000588 
.000585 


.005076 
005089 
.005051 
.005025 
.005025 


822425 
822009 
.820359 


.007128 
.007138 
.007148 
.007128 
.007092 


438596 
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May 15, 1984 .440238 
May 16, 1984 440917 
May 17, 1984 .489850 
May 18, 1984 .488404 
Venezuela bolivar: 
May 14, 1984 .063898 
May 15, 1984 .064725 
May 16-17, 1984 .064516 
May 18, 1984 .064103 


(LIQ-03-01 S:COM CIE) 


Dated: May 18, 1984. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 


the quarterly rate published in Treasury Decision 84-97 for the fol- 
lowing countries. Therefore, as to entries covering merchandise ex- 
ported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 


Austria schilling: 
May 21, 1984 $0.051626 
May 22, 1984 .051860 
May 23, 1984 .051713 
Belgium franc: 
May 21, 1984 .017857 
Brazil cruzeiro: 
May 21, 1984 .000652 
May 22, 1984 .000652 
May 23, 1984 .000652 
May 24, 1984 .000652 
May 25, 1984 .000642 
China, P.R. Yuan: 
May 21-23, 1984 .453679 
May 24, 1984 .450086 
May 25, 1984 .453248 
Denmark krone: 
May 21, 1984 .099118 
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May 23, 1984 .098961 
France franc: 
May 21, 1984 .118036 
May 22, 1984 118540 
May 23, 1984 117827 
May 24, 1984 118427 
Germany mark: 
May 21, 1984 862911 
May 22, 1984 3864697 
May 23, 1984 3862516 
May 24, 1984 3864564 
Ireland pound: 
May 21, 1984 $1.1142 
May 23, 1984 1.1170 
Mexico peso: 
May 21, 1984 .004878 
May 22, 1984 .004902 
May 23, 1984 .004878 
May 24, 1984 .004831 
May 25, 1984 .004808 
Netherlands guilder: 
May 21, 1984 3822633 
May 23, 1984 3822269 
May 24, 1984 3823625 
Portugal escudo: 
May 21, 1984 .007102 
May 22, 1984 .007143 
May 23, 1984 .007156 
May 24, 1984 .007102 
May 25, 1984 .007174 
Switzerland franc: 
May 21, 1984 .440626 
May 22, 1984 441112 
May 23, 1984 439078 
May 24, 1984 .440917 
Venezuela bolivar: 
May 21, 1984 .063898 
May 22, 1984 .063291 
May 23, 1984 .062112 
May 24, 1984 .061728 
May 25, 1984 .061350 


(LIQ-03-01 S:COM CIE) 


Dated: May 25, 1984. 


ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 
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(T.D. 84-144) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 84-97 for the fol- 
lowing countries. Therefore, as to entries covering merchandise ex- 
ported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 


May 28, 1984, holiday use rates for May 25, 1984 


Austria schilling: 

May 29, 1984 $0.051894 
Brazil cruzeiro: 

May 29, 1984 .000642 

May 30-31, 1984 .000632 
China, P.R., yuan: 

May 29, 1984 .450086 

May 30-31, 1984 450999 
Germany mark: 

May 30, 1984 865497 
Mexico peso: 

May 29, 1984 .004808 

PINES BOI o-ccnsscisnositecscccedinaticiuachakasnnpuaibentaanleeictl .004854 

May 31, 1984 .004890 
Portugal escudo: 

May 29, 1984 .007128 

May 30, 1984 .007107 

May 31, 1984 .007112 
Venezuela bolivar: 

May 29-31, 1984 .063694 


(LIQ-03-01 S:COM CIE) 


Dated: May 31, 1984. 
ANGELA DEGAETANO, 
Chief, 


Customs Information Exchange. 











U.S. Customs Service 


Proposed Rulemaking 


19 CFR Part 101 


Proposed Extension of the Port Limits of Gramercy, Louisiana 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This document proposes to amend the Customs Regu- 
lations relating to the Customs Service field organization by ex- 
tending the geographical limits of the port of entry of Gramercy, 
Louisiana. The port limits would be slightly extended to include all 
of the Parishes of St. Charles, St. John the Baptist, and part of St. 
James Parish. Public comments are invited before a final document 
is published. The proposed extension is part of a continuing Cus- 
toms program to secure the most economical use of personnel, fa- 
cilities, and resources, and to provide better service to carriers, im- 
porters, and the public. 


DATES: Comments must be received on or before August 31, 1984. 


ADDRESS: Comments (preferably in triplicate) may be addressed 
to the Commissioner of Customs, Attention: Regulations Control 
Branch, U.S. Customs Service, 1301 Constitution Avenue, NW., 
Room 2426, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Richard Coleman, 
Office of Inspection, U.S. Customs Service, 1301 Constitution 
Avenue, NW., Washington, D.C. 20229 (202-566-8157). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


As part of a continuing program to obtain more efficient use of 
its personnel, facilities, and resources, and to provide better service 
to carriers, importers, and the public, by notice published in the 
Federal Register on October 5, 1988 (48 FR 45409), Customs pro- 
posed to amend section 101.3(b), Customs Regulations (19 CFR 
101.3(b)), by publishing the New Orleans Customs District port 
limits in one consolidated document. 
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The New Orleans Customs District includes some ports of entry 
that were established in the 1830’s. The geographical limits for 
some of these ports are rather vague and refer to city limits which 
have changed. A review was recently completed by Customs offi- 
cials of the port limits in the district. The three purposes for per- 
forming the review were to: (1) Identify what the present limits 
are; (2) redefine the limits in terms that will assure that any future 
changes will be within Customs, rather than local government con- 
trol; and (3) publish the new limits in one consolidated document so 
that persons doing business in the district would be relieved of the 
complicated legal research now necessary whenever port limits 
come into question. 

One of the changes proposed was to extend the geographical 
limits of the port of entry of Gramercy, Louisiana. The only com- 
ment received in response to the notice of October 5, 1983, was 
from the South Louisiana Port Commission. The Commission re- 
quested an expansion of the Gramercy, Louisiana, port limits and 
asked that the port’s name be changed to “Solaport”. As explained 
in a final rule published as T.D. 84-126, in the Federal Register on 
May 31, 1984 (49 FR 22629), all of the changes proposed in the 
notice of October 5, 1983, were adopted. Further, in response to the 
comment and after consideration of the matter, Customs decided to 
expand slightly the Gramercy port limits. Regarding the name 
change request, Customs believed that the official port name 
should remain Gramercy, as listed in the Customs Regulations and 
existing directories. Accordingly, the suggestion was not adopted. 

It has now been determined that the slight extension of the Gra- 
mercy port limits may cause unexpected adverse implications on 
some concerns in the area. Since the extension was not described 
in the notice of October 5, 1983, the public was not provided an op- 
portunity to comment on the change to Gramercy. Therefore, Cus- 
toms indefinitely delayed the effective date of the extension of the 
Gramercy port limits by another document published in the final 
rules section of this issue of the Federal Register. The port limits of 
Gramercy will remain as established by T.D. 82-93, published in 
the Federal Register on May 17, 1982 (47 FR 21039). Before making 
any changes in the established port limits, Customs invites written 
comments on the proposed new geographical boundaries. 


GRAMERCY, LOUISIANA 


The geographical limits of the Customs port of entry of Gramer- 
cy, Louisiana, as established by T.D. 82-93, published in the Feder- 
al Register on May 17, 1982 (47 FR 21039), comprise that portion of 
the Parishes of St. Charles, St. John the Baptist, and St. James, 
lying within the area bounded on the East where the longitudinal 
line of 90°27'30" W. intersects on the North at the latitudinal line 
of 30°06’ N. and intersects on the South at the latitudinal line of 
29°57’ N., and bounded on the West where the longitudinal line of 
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90°54’ W. intersects on the North at the latitudinal line of 30°06’ N. 
and intersects on the South at the latitudinal line of 29°57’ N., all 
in the State of Louisiana. 

It is proposed to extend the port limits to include all of the Par- 
ishes of St. Charles, St. John the Baptist, and that part of St. 
James Parish lying east of longitudinal line 90°54’. 


COMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments timely submitted to Customs. Comments submit- 
ted will be available for public inspection in accordance with the 
Freedom of Information Act (5 U.S.C. 552) and § 1.6 of the Treasury 
Department Regulations (31 CFR 1.6), and § 103.11(b), Customs Reg- 
ulations (19 CFR 103.11(b)), on regular business days between the 
hours of 9:00 a.m. and 4:30 p.m. at the Regulations Control Branch, 
U.S. Customs Service, 1301 Constitution Avenue, NW., Room 2426, 
Washington, D.C. 20229. 


AUTHORITY 


These changes are proposed under the authority vested in the 
President by section 1 of the Act of August 1, 1914, 38 Stat. 623, as 
amended (19 U.S.C. 2) and delegated to the Secretary of the Treas- 
ury by Executive Order No. 10289, September 17, 1951 (3 CFR 


1949-1953 Comp. Ch. II) and pursuant to authority provided by 
Treasury Department Order No. 101-5 (47 FR 2449). 


List oF SuBJECTS IN 19 CFR Part 101 


Customs duties and inspection, Imports, Organization and (Gov- 
ernment Agencies). 


REGULATORY FLEXIBILITY ACT 


The provisions of the Regulatory Flexibility Act relating to an 
initial and final regulatory flexibility analysis (5 U.S.C. 603, 604) 
are not applicable to this proposal. Customs routinely establishes, 
expands, and consolidates Customs ports of entry throughout the 
United States to accommodate the volume of Customs-related activ- 
ity in various parts of the country. Although these changes may 
have a limited effect upon some small entities in the area affected, 
they are not expected to be significant because similar changes re- 
garding Customs ports of entry in other locations have not had a 
significant economic impact upon a substantial number of small 
entities to the extent contemplated by the Regulatory Flexibility 
Act. Accordingly, it is certified under the provisions of section 3 of 
the Regulatory Flexibility Act (5 U.S.C. 605(b)) that the change, if 
adopted, will not have a significant economic impact on a substan- 
tial number of small entities. 
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DRAFTING INFORMATION 


The principal author of this document was James S. Demb, Regu- 
lations Control Branch, U.S. Customs Service. However, personnel 
from other Customs offices participated in its development. 

Dated: June 28, 1984. 


ALFRED R. DE ANGELUS, 
Acting Commissioner of Customs. 


[Published in the Federal Register, July 2, 1984 (49 FR 27172)] 





U.S. Customs Service 


General Notice 
19 CFR Part 141 


Proposed Customs Regulations Amendment Relating to Addition- 
al Information Required on Invoices for Imported Footwear; 
Reopening of Comment Period 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Reopening of comment period. 


SUMMARY: This document extends the time for comments from 
interested members of the public with respect to a proposal to 
amend the Customs Regulations by updating the information re- 
quired on invoices of imported footwear. A notice inviting the 
public to comment on the proposal was published in the Federal 
Register on May 1, 1984 (49 FR 18543). Comments were to have 
been received on or before July 2, 1984. Customs has been request- 


ed to extend the comment period because of the complexity of the 
issues involved. Inasmuch as the request has merit, additional time 
for comments is warranted before a final determination is made on 
the proposed change. Therefore, the comment period is being ex- 
tended to August 3, 1984. 


DATE: Comments must be received on or before August 3, 1984. 


ADDRESS: Written comments (preferably in triplicate) may be ad- 
dressed to the Commissioner of Customs, Attention: Regulations 
Control Branch, Room 2426, U.S. Customs Service, 1301 Constitu- 
tion Avenue, NW., Washington, D.C. 20229. 

All comments received in response to this notice will be available 
for public inspection in accordance with the Freedom of Informa- 
tion Act (5 U.S.C. 552) and § 1.6, Treasury Department Regulations 
(31 CFR 1.6), and §1038.11(b), Customs Regulations (19 CFR 
103.11(b)), between the hours of 9 a.m. to 4:30 p.m. on normal busi- 
ness days, at the Regulations Control Branch. Headquarters, U.S. 
Customs Service, Room 2426, 1301 Constitution Avenue, NW., 
Washington, D.C. 20229. 

FOR FURTHER INFORMATION CONTACT: Legal Aspects: 

Donald F. Cahill, Classification and Value Division, (202-566-8181); 

Operational Aspects: Alex Olenick, Duty Assessment Division, 
19 
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(202-566-2957); U.S. Customs Service, 1301 Constitution Avenue 
NW., Washington, D.C. 20229. 


Dated: July 2, 1984. 


_ Joun P. Smmpson, 
Director, Office of Regulations and Rulings. 


[Published in the Federal Register, July 9, 1984 (49 FR 27954)] 


19 CFR Part 101 
(T.D. 84-126) 


Customs Regulations Amendment Relating to the Customs Field 
Organization—Gramercy, Louisiana 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Delay of Effective Date. 


SUMMARY: This document delays indefinitely the effective date of 
the extension of the Customs port of entry limits of Gramercy, Lou- 
isiana. The change to the Gramercy, Louisiana, port limits was 
part of a document which restated the geographical limits of all of 
the ports in the New Orleans, Louisiana, Customs district, which 
was published in the Federal Register on May 31, 1984 (49 FR 
22629; FR Doc. 84-14513). It has now been determined that the 
change may have unexpected adverse implications on some con- 
cerns in the Gramercy, Louisiana, area. Therefore, we are giving 
the public an opportunity to submit written comments on the pro- 
posed extension of port limits of Gramercy before making a final 
determination as to whether it should be made. The other changes 
in the New Orleans district described in T.D. 84-126 take effect as 
originally scheduled, on July 2, 1984. 


The proposal to extend the port limits of Gramercy are described 
in another document published in the proposed rules section of this 
issue of the Federal Register. The port limits of Gramercy will 
remain as established by T.D. 82-93, published in the Federal Reg- 
ister on May 17, 1982 (47 FR 21089). 

The amendment to the list of Customs regions, districts, and 
ports of entry in section 101.3(b), Customs Regulations (19 CFR 
101.3(b)), published in the Federal Register on May 31, 1984 (49 FR 
22629; FR Doc. 84-14513), relating to Gramercy, Louisiana, is de- 
layed indefinitely. The listing for Gramercy shall remain as set 
forth in section 101.3(b), Customs Regulations. 


EFFECTIVE DATE: June 28, 1984. 
FOR FURTHER INFORMATION CONTACT: Richard Coleman, 


Office of Inspection, U.S. Customs Service, 1301 Constitution 
Avenue, NW., Washington, D.C. 20229 (202-566-8157). 





Dated: June 28, 1984. 


ALFRED R. DE ANGELUS, 
Acting Commissioner of Customs. 


[Published in the Federal Register, July 2, 1984 (49 FR 27142)] 
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SILVER REED AMERICA, INC. AND SILVER SEIKO, LTD., PLAINTIFFS v. 
UNITED STATES, DEFENDANT and SMITH-CoroNA Group, Con- 
SUMER Propucts Division, SCM CorPoRATION, INTERVENOR 


Court No. 80-6-00934 
Before: BERNARD NEWMAN, Senior Judge. 


OPINION AND ORDER ON PLAINTIFFS’ Motion To ENJOIN 
LIQUIDATION 


Following successful litigation by plaintiffs on the merits in this antidumping 
action contesting the Commerce Department’s Affirmative Determination of Sales 
at Less Than Fair Value, stay of remand, and pending an interlocutory appeal filed 
by intervenor, plaintiffs seek to enjoin liquidation of all entries of their portable 
electric typewriters covered by the antidumping duty order. Some of those entries 
were the subject of an action brought by intervenor and other parties challenging 
the Commerce Department’s “Early Determination of Antidumping Duties” under 
section 736(c) of the Tariff Act of 1930, as amended. In the latter action, the present 
plaintiffs intervened in support of the Early Determination, which was affirmed. 
Brother Indus., Ltd. v. United States, 3 CIT 126, 540 F. Supp. 1341 (1982), aff'd sub. 
nom. Smith Corona Group v. United States, 713 F.2d 1568 (Fed. Cir. 1983), cert. 
denied, 104 S. Ct. 1274 (1984) (“Brother”). Defendant opposes granting an injunction 
respecting the early determination entries on the ground that the prior judgment in 
Brother bars plaintiffs’ present application concerning such entries under the doc- 
trine of res judicata or collateral estoppel. 

Held: the judgment in Brother does not bar plaintiffs’ application respecting the 
early determination entries since plaintiffs do not seek to litigate the cause of action 
or any issue that was, or could have been, raised in Brother. Having remained unliq- 
uidated to the present time, the early determination entries, like all other unliqui- 
dated entries of plaintiffs’ typewriters subject to the antidumping duty order, must 
be liquidated in accordance with the final decision in the current case. 

[Plaintiffs’ motion to enjoin liquidation granted.] 


(Dated: June 21, 1984). 


Wald, Harkrader & Ross (Christopher Dunn, William J. Clinton and William E. 
Shimer, Esqs., of counsel) for plaintiffs. 

Richard K. Willard, Acting Assistant Attorney General, David M. Cohen, Direc- 
tor, Commercial Litigation Branch, Velta A. Melnbrencis and Francis J. Sailer, Esqs. 
for the defendant. 

Stewart and Stewart (Eugene L. Stewart and Terence P. Stewart, Esqs., Special 
Counsel); Edwin Silverstone and Robert E. Walton, Esqs. for intervenor. 


BERNARD NEWMAN, Senior Judge. 


445-364 0 - 84 - 4 
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INTRODUCTION 


This case raises the novel and significant question of whether, 
following a decision in plaintiffs’ favor on the merits in an anti- 
dumping case, stay of remand, and pending an interlocutory appeal 
filed by intervenor, plaintiffs’ motion to enjoin liquidation of en- 
tries covered by a prior Court decision is barred by the doctrine of 
res judicata or collateral estoppel. 

Plaintiffs, Silver Seiko, Ltd., a Japanese manufacturer and ex- 
porter of portable electric typewriters (‘“PETs’’), and Silver Reed 
America, Inc., its wholly-owned importer (hereinafter “Silver” 
when used collectively), seek to enjoin liquidation of all entries of 
their PETs otherwise than in accordance with the final decision in 
Silver Reed America, Inc. v. United States, 7 CIT —, Slip Op. 84-8 
(February 1, 1984), appeal pending, CAFC Misc. Docket No. 29. In 
the present case, Silver contested the Commerce Department’s Af- 
firmative Determination of Sales at Less Than Fair Value 
(“LTFV”) concerning Silver’s PETs; and in remanding the action to 
Commerce, this Court held that the exporter’s sales price (“ESP”) 
offset “cap” in 19 CFR § 353.15(c) challenged by Silver is invalid. 
Defendant, United States, opposes Silver’s application respecting 
the entries covered by the Commerce Department’s Early Determi- 
nation of Antidumping Duties (“early determination entries’) 
under section 736(c) of the Tariff Act of 1930, as amended, 19 U.S.C. 
§ 1673e(c).! 

In Brother Indus., Ltd. v. United States, 3 CIT 126, 540 F. Supp. 
1341 (1982), aff'd sub. nom. Smith Corona Group v. United States, 
713 F.2d 1568 (Fed. Cir. 1983), cert. denied, 104 S. Ct. 1274 (1984) 
(“Brother”), the ESP offset adjustment under 19 CFR § 353.15(c) 
itself was challenged by SCM Corporation (“SCM”), but the Com- 
merce Department’s Early Determination under section 736(c) was 
upheld by this Court. Silver intervened in the Brother action in 
support of the ESP offset adjustment and Early Determination. 
The Government contends that respecting the early determination 
entries, Brother has res judicata or collateral estoppel effect on Sil- 
ver’s application to enjoin liquidation. 

Intervenor, SCM, does not oppose Silver’s motion, yet neverthe- 
less argues that Silver has not established irreparable injury. 


BACKGROUND 


Silver commenced this action on June 6, 1980 under section 
516A(aX(2) of the Tariff Act of 1930, as amended, 19 U.S.C. 


145 Fed. Reg. 53853 (August 13, 1980), as corrected in 46 Fed. Reg. 14006 (February 25, 1981). The Commerce 
Department’s Early Determination covers entries from January 4 to May 7, 1980. January 4, 1980 was the date 
on which the Treasury Department issued its tentative determination of sales at less than fair value and sus- 
pended liquidation of entries. 45 Fed. Reg. 1220. May 7, 1980 was the date of publication by the International 
Trade Commission of its affirmative final injury determination. 45 Fed. Reg. 30188. 

On January 2, 1980, Treasury’s responsibility for the administration of the antidumping law was transferred 
to the Department of Commerce by the President’s Reorganization Plan No. 3 of 1979. 44 Fed. Reg. 69275 and 45 
Fed. Reg. 9931. 
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§ 1516a(a)(2), to contest the Final Affirmative Determination of 
Sales at LTFV (45 Fed. Reg. 18416, March 21, 1980) and Antidump- 
ing Duty Order (45 Fed. Reg. 30618, May 9, 1980) of the United 
States Department of Commerce, International Trade Administra- 
tion (“ITA”). Silver challenged ITA’s LTFV determination primari- 
ly on the ground that the ESP offset cap in 19 CFR § 353.15(c) was 
invalid, and therefore, in comparing foreign market value with the 
exporter’s sales price, ITA erred in limiting the deduction of home 
market selling expenses in Japan to the amount of the selling ex- 
penses incurred in the United States market. 

On August 29, 1980, almost three months after Silver commenced 
the instant suit, SCM filed an action challenging ITA’s Early De- 
termination under section 736(c) contending that the ESP offset 
itself was invalid, and as a result ITA erred in deducting any home 
market selling expenses from the foreign market value.? Silver in- 
tervened in the Brother action supporting ITA’s ESP offset adjust- 
ment and Early Determination, but expressing dissatisfaction with 
the offset cap in 19 CFR § 353.15(c). On April 30, 1982 this Court 
sustained ITA’s Early Determination (Brother, supra) and upheld 
the ESP offset adjustment. That decision dissolved a preliminary 
injunction granted SCM on December 30, 1980, which had suspend- 
ed liquidation of the early determination entries. However, by 
order dated June 28, 1982, SCM’s motion for restoration of the in- 
junction during pendency of its appeal was granted. See 3 CIT 242 
(1982). On August 9, 1983 the Court of Appeals for the Federal Cir- 
cuit affirmed this Court’s decision of April 30, 1982 in Brother (Slip 
Op. 82-34). Smith Corona Group v. United States, 713 F.2d 1568 
(Fed. Cir. 1983), cert. denied 104 S. Ct. 1274 (1984). Subsequently, in 
an opinion and order issued on February 1, 1984, this Court sus- 
tained Silver’s challenge in its own action to the March 21, 1980 
LTFV Determination holding invalid the ESP offset cap in 19 CFR 
353.15(c), and remanded to ITA for redetermination of the offset ad- 
justment in accordance with the Court’s decision.* Silver Reed 
America, Inc. v. United States, supra. By order of March 9, 1984 
this Court granted defendant’s motion for a stay of the remand 
order of February 1, 1984 (Slip Op. 84-8); and granted on March 16, 
1984 SCM’s motion for certification of the question of the validity 
of the ESP offset cap for an immediate appeal. Thereafter, on April 


2 The Early Determination was also contested by the related companies of Brother Industries, Ltd. and Broth- 
er International Corporation (collectively “Brother”’). Brother Industries, Ltd. is a Japanese manufacturer of 


PETs and Brother International Corporation is an importer of such merchandise from Japan. SCM intervened 
as a party-in-interest in Brother’s case (Court No. 80-9-01436) while Brother and Silver, in turn, intervened in 
the SCM action (Court No. 80-9-01343). Subsequently, by order of this Court entered December 30, 1980, the 
actions were consolidated. See 1 CIT 102 (1980). Further, on December 30, 1980 this Court granted SCM’s motion 
for injunctive relief under section 516A(cX2) of the Tariff Act of 1930, as amended, 19 U.S.C. § 1516a(cX(2), staying 
liquidation of entries on and after January 4, 1980 to May 7, 1980 (the early determination entries) pending 
final disposition on the merits. See 1 CIT 89, 507 F. Supp. 1015 (1980). 

3 While the issue of the validity of the ESP offset itself was sub judice in Brother, Silver did not proceed in the 
present case with the issue of the ESP offset cap, except for filing a complaint on July 3, 1980 and discovery. In 
response to Silver’s motion under Rule 56.1(a) of the Rules of the Court, SCM cross-moved to dismiss for lack of 
prosecution. By order dated June 22, 1983, Silver’s motion under Rule 56.1(a) was granted, and SCM’s cross- 
motion to dismiss was denied. See 5 CIT —, Slip Op. 83-62, 565 F. Supp. 1047 (June 22, 1983). 
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5, 1984, the Court of Appeals granted SCM permission to file an im- 
mediate appeal; and on April 17, 1984, an appeal was filed by SCM 
(CAFC Misc. Docket No. 29), which is now pending. 

Following its successful litigation on the merits in the instant 
case, the stay of the remand, and pending SCM’s interlocutory 
appeal, Silver now seeks to enjoin liquidation of all its entries cov- 
ered by the May 9, 1980 Antidumping Duty Order from January 4, 
1980, the date liquidation was first suspended, to the date notice of 
this Court’s final judgment is published or until final disposition of 
this case on appeal. Specifically, the unliquidated entries for which 
Silver seeks injunctive relief fall into the following categories: 

1. Entries from January 4, 1980 to May 7, 1980, the subject of 
ITA’s Early Determination and the Brother case; 

2. Entries from April 1, 1980 to March 31, 1981, covered by ITA’s 
final results of its first administrative review pursuant to section 
751(a) of the Tariff Act of 1930, as amended, 19 U.S.C. § 1675(a). 48 
Fed. Reg. 4076, September 9, 1983; 4 

3. Entries from April 1, 1981 to March 31, 1982, covered by ITA’s 
second section 751(a) review, which has not yet been completed; 

4. Entries from April 1, 1982 to the date when a notice of the 
final Court decision in this case is published in the Federal Regis- 
ter. 

Silver has not previously sought to enjoin liquidation of any en- 
tries of its PETs.® 


Res JUDICATA AND COLLATERAL ESTOPPEL 


Defendant does not oppose plaintiffs’ application for an injunc- 
tion except as to the early determination entries, viz. those be- 
tween January 4, 1980 and May 7, 1980. As mentioned supra, de- 
fendant contends that the judgment in Brother has res judicata or 
collateral estoppel effect on plaintiffs’ present application respect- 
ing the early determination entries, and hence plaintiffs are barred 
from relitigating the amount of antidumping duties to be assessed 
upon the early determination entries. Before addressing defend- 
ant’s contention, this Court notes the authoritative teaching of the 
Supreme Court in Parklane Hosiery Co. v. Shore, 439 U.S. 322, 326, 
n. 5 (1978) with respect to the doctrines of res judicata and collater- 
al estoppel: 


Under the doctrine of res judicata, a judgment on the merits 
in a prior suit bars a second suit involving the same parties or 
their privies based on the same cause of action. Under the doc- 
trine of collateral estoppel, on the other hand, the second 


*SCM in Court No. 83-10-010463 and Silver in Court No. 83-10-01522 challenged this determination, and 
these actions are pending in Consolidated Court No. 83-10-01522. 


5 The injunction granted SCM to prevent liquidation of the early determination entries covered by the section 
736 review (See 1 CIT 89, 507 F. Supp. 1015 (1980)) was in effect until August 9, 1983, when the issuance of the 
SCM decision by the Court of Appeals dissolved the injunction. Although the injunction was dissolved, the Court 
has been advised in Silver’s brief, at 6, that “due to an extensive administrative backlog at the ITA, none of the 
section 736 entries [from January 4, 1980 to May 7, 1980] have in fact been liquidated to date”. 
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action is on a different cause of action and the judgment in the 
prior suit precludes relitigation of issues actually litigated and 
necessary to the outcome of the first action. 


Continuing, the Supreme Court observed (id.): 


Collateral estoppel, like the related doctrine of res judicata, 
has the dual purpose of protecting litigants from the burden of 
relitigating an identical issue with the same party or his privy 
and of promoting judicial economy by preventing needless liti- 
gation. 


See also: Lawlor v. Nat’l Screen Suc., 349 U.S. 322, 326-27 (1954); 
Partman Corp. v. Paramount Corp., 347 U.S. 89 (1954). 

Fundamentally, of course, the doctrine of res judicata ‘“‘applies to 
repetitious suits involving the same cause of action.” Comm’ v. 
Sunnen, 333 U.S. 591, 597 (1947). Significantly, however, Silver’s 
cause of action in the present case is not the same as that upon 
which SCM sued in Brother. In its own action (the instant case) 
Silver challenged the LTFV determination of March 21, 1980 and 
the application by ITA of the ESP offset cap in determining foreign 
market value. In Brother, SCM challenged the ESP offset itself and 
other adjustments applied by ITA in determining foreign market 
value in arriving at the Early Determination of April 30, 1982. 
Silver intervened in Brother for the limited purpose of supporting 
the ESP offset and certain other adjustments to foreign market 
value in the Early Determination. The legal issue in Silver’s own 
case—the validity of the ESP offset cap—was explicitly not before 
the Court in Brother. 3 CIT 143 n. 15. 

Moreover, in the Brother action, Silver as an intervenor could not 
have contested either the LTFV Determination or the Early Deter- 
mination inasmuch as Silver intervened after the expiration of the 
thirty day time limitation specified in 19 U.S.C. § 1516a for contest- 
ing such determinations.* Thus, in Brother, no timely cross-claim 
challenging the LTFV Determination or Early Determination could 
have been interposed by Silver. Cf Nakajima All Co., Lid. v. 
United States, 2 CIT 170, 171-72 (1980) (intervenor’s proposed cross- 
claim contesting LTFV Determination after thirty day time limita- 
tion barred as untimely). 

The purpose of res judicata, to prevent repetitious lawsuits in- 
volving causes of action that have been decided, cannot possibly be 
effectuated in the present circumstances. In this vein, it should be 
stressed that the substantive issue of the validity of the ESP offset 
cap in 19 CFR § 358.15(c), has already been decided by this Court 
favorably to plaintiffs. Plaintiffs’ application to enjoin liquidation 
of entries does not require litigation of the ESP offset cap issue nor 
relitigation of any issue that was, or could have been, raised in 


6 An early determination of antidumping duties under section 736(c) is reviewable as a section 751(a) determi- 
nation. Smith-Corona Group, Consumer Products Div., SCM Corp. v. United States, 1 CIT 89, 93-96 (1980). De- 
fendant concedes in its sur-reply brief, at 3, that in the Brother case Silver did not challenge the Early Determi- 
nation under section 736(c). 
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Brother. The short of the matter is: Silver merely seeks to preserve 
the unliquidated status of its entries—including those from Janu- 
ary 21, 1980 to May 7, 1980—for liquidation in accordance with the 
final decision in this case. 

It is, of course, purely fortuitous for plaintiffs that the early de- 
termination entries still remain unliquidated. Plainly, the Govern- 
ment had the right to liquidate the early determination entries 
after the SCM decision became final in accordance with that deci- 
sion. However, having remained unliquidated to the present time, 
the liquidation of these early determination entries, like liquida- 
tion of all other unliquidated entries covered by the antidumping 
duty order, should be subject to the final decision by the Court of 
Appeals or this Court in the present action. To apply res judicata 
or collateral estoppel to bar the equitable relief sought by plaintiffs 
respecting the early determination entries, as urged by defendant, 
would permit the Customs Service to liquidate such entries in utter 
disregard of the final decision in the present case, resulting in the 
assessment of antidumping duties, whether or not there were any 
margins of dumping in connection with these entries. Such inequi- 
table consequence is neither necessitated nor justified by the doc- 
trine of res judicata or collateral estoppel. As observed in The 
Timken Co. v. United States, 6 CIT —, Slip Op. 83-82 (August 1, 
1983), “[t]he doctrine of res judicata is an equitable one and the 
court is not bound to give res judicata effect to a previous judgment 
if an inequitable situation would thereby result’’. Consequently, the 
judgment in Brother does not bar Silver’s application to enjoin liq- 
uidation of the early determination entries, as contended by de- 
fendant. 


INJUNCTIVE RELIEF 


To prevail on their motion to enjoin liquidation of entries, plain- 
tiffs must establish: (1) that they will be immediately and irrepara- 
bly injured; (2) that there is a likelihood of success on the merits; 
(3) that the public interest would be better served by the relief re- 
quested; and (4) that the balance of hardship on all the parties 
favors the moving party. These familiar criteria are well estab- 
lished and need not be elaborated upon. See Zenith Radio Corp. v. 
United States, 710 F.2d 806, 809 (Fed. Cir. 1983); S. J. Stile Assocs., 
Ltd. v. Snyder, 68 CCPA 27, C.A.D. 1261, 646 F.2d 522 (1981); 
Timken Co. v. United States, 6 CIT, Slip Op. 88-82 (August 1, 1983); 
Associated Dry Goods Corp. v. United States, 1 CIT 306, 515 F. 
Supp. 775 (1981); American Air Parcel Forwarding Co. v. United 
States, 1 CIT 293, 515 F. Supp. 47 (1981). See also Washington Met- 
ropolitan Area Transit Comm’n v. Holiday Tours, Inc., 559 F.2d 841 
(D.C. Cir. 1977). 

After careful consideration of the requisite criteria for granting 
injunctive relief, the Court concludes that Silver’s application 
should be granted. 





DECISIONS OF U.S. COURT OF INTERNATIONAL TRADE 29 


Silver, as previously noted, has already successfully litigated the 
impropriety of the ESP offset cap in 19 CFR § 353.15(c). More, it is 
now settled that liquidation of entries may constitute irreparable 
injury. Zenith Radio Corp. v. United States, supra; Timken Co., 
supra. The Government currently holds Silver’s deposits of estimat- 
ed duties for all entries the liquidation of which Silver now seeks 
to enjoin. Indeed, defendant does not suggest that it would be 
harmed in any respect by enjoining liquidation (except for its con- 
tention concerning res judicata and collateral estoppel); and SCM 
has not claimed that it would be harmed by the requested injunc- 
tive relief. 

Finally, the Court finds that the granting of injunctive relief in 
this matter would serve the public interest. At the present stage of 
this litigation, plaintiffs have already established the invalidity of 
the ESP offset cap. If this Court’s decision invalidating the ESP 
offset cap is upheld on appeal, there may be no margins of dump- 
ing respecting any of Silver’s entries. Surely, it cannot be in the 
public interest to assess antidumping duties respecting the early 
determination entries if there were no margins of dumping. While, 
of course, there is also a public interest in the finality of a prior 
judgment and avoidance of repetitive law suits involving the same 
causes of action or issues, that policy can have no application to 
the situation here, where plaintiffs clearly do not seek to relitigate 
a cause of action or issue involved in Brother, but merely seek the 
application of the final decision in this case to all unliquidated en- 
tries. 

For the foregoing reasons, it is hereby ordered: 

(1) Plaintiffs’ motion to enjoin liquidation is granted; and 

(2) Liquidation shall be suspended for all entries of PETs manu- 
factured and imported by Silver Seiko, Ltd. and Silver Reed Amer- 
ica, Inc., respectively, entered or withdrawn from warehouse for 
consumption from January 4, 1980 to and including the date of 
publication in the Federal Register by ITA of a notice of the final 
decision in this action. The suspension of liquidation shall remain 
in effect until such date of publication, or until the final decision 
on appeal by the Court of Appeals for the Federal Circuit. 


(Slip Op. 84-73) 


AMERICAN MANUFACTURERS OF Castor O1L Propucts (AMCOP), 
PLAINTIFFS v. UNITED STATES, DEFENDANT 


Court No. 84-4-00570 
Before: Hon. PAut P. Rao. 
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ORDER 


Plaintiff is an association of domestic producers of castor oil 
products. It seeks, by this action, judicial review of a countervailing 
duty determination by the U.S. Department of Commerce (herein- 
after Commerce), claiming that Commerce acted illegally in con- 
ducting its annual administrative review under § 751 of the Trade 
Agreements Act of 1979 of certain castor oil products imported into 
the US. from Brazil. 

The Notice of Results of Administrative Review of Commerce’s 
International Trade Administration (hereinafter ITA) was pub- 
lished in the Federal Register on March 16, 1984 (49 Fed. Reg. 
9921) and covered the period January 1, 1981 through December 31, 
1981. Commerce also announced its determination that the poten- 
tial subsidy, for purposes of the cash deposit of estimated counter- 
vailing duties, to be 0.40%, and according to plaintiffs complaint, 
Commerce has expressed its intention to instruct the Customs 
Service to assess countervailing duties in the amount of the esti- 
mated countervailing duties, rather than in the amount of the ag- 
gregate net subsidy of 4.70%. 

Plaintiff seeks a temporary restraining order to enjoin the liqui- 
dation of the involved entries at the lower rate, claiming that it 
will be irreparably harmed if the entries of the subidized castor oil 
products are liquidated with only the estimated duties being as- 
sessed, since there is no provision for the reliquidation of entries at 
the instance of an American association of producers. It cites 
Zenith Radio Corp. v. United States, 710 F.2d 806 (CAFC 1983) for 
the proposition that liquidation of entries pending a decision in a 
civil action challenging Commerce’s annual review determination 
would eliminate the only remedy available to a plaintiff by depriv- 
ing this court of ability to grant the remedy of the assessment of 
the correct duties on entries occurring during the review period. 

Defendant, United States, objects to the issuance of the tempo- 
rary restraining order on the grounds that it is clear that plaintiff 
cannot prevail on the merits. It claims that the statute under 
which Commerce must instruct the Customs Service to liquidate 
the entries with the imposition of duties at the estimated duty rate 
is clear and unambiguous. The pertinent provision is § 104(b)(4) of 
the Trade Agreements Act of 1979, which reads: 


(4) Effect of determination.— 

(A) Affirmative determination.—Upon being notified of an 
affirmative determination under paragraph (2) by the Com- 
mission, the administering authority shall liquidate entries 
of merchandise the liquidation of which was suspended 
under paragraph (3) of this subsection and impose counter- 
vailing duties in the amount of the estimated duties required 
to be deposited. The countervailing duty order shall remain 
in effect until revoked, in whole or in part, under section 
751(c) of the Tariff Act of 1930. 
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Although this provision, read in conjunction with the legislative 
history, Senate Report No. 96-249 pp 59-60, which states: 


Present law.—Under current practice, if the security posted 
to cover the estimated liability for countervailing duties is dif- 
ferent from the actual duty imposed, the difference is refunded 
or collected, as the case may be, without interest. 

The bill——Under section 707 of the Tariff Act of 1930, as 
added by the bill, the difference between the security posted 
under 703(d)(2) on an entry during an investigation and the 
countervailing duty imposed under section 701(a) would be (1) 
disregarded, if the security is less, or (2) refunded, if the securi- 
ty is more. No interest would accrue in either case. 

After a countervailing duty order is issued under section 706, 
the difference between estimated duty deposits required under 
section 706(a\(3) and countervailing duties imposed under Sec- 
tion 701(a) would be collected or refunded, as the case may be. 
In either case, interest would be payable as required under sec- 
tion 778 of the Tariff Act, as added by the bill. 

Reason for the provision.—Article 5(6) of the agreement pro- 
hibits collection of the difference between any security posted 
during the investigation and the final countervailing duty if 
the latter exceeds the former. Section 707(a) implements this 
provision for the United States. 


and the General Agreement on Tariffs and Trade, 31 U.S.T.I.AS. p. 
526, which states: 


Article 5—Provisional measures and retroactivity 


* * * * * * 


6. If the definitive countervailing duty is higher than the 
amount guaranteed by the cash deposit or bond, the difference 
shall not be collected. If the definitive duty is less than the 
amount guaranteed by the cash deposit or bond, the excess 
amount shall be reimbursed or the bond released in an expedi- 
tious manner. 


seem to be clear that only the estimated duty can be assessed, 
there are other issues which arise in this case which require that 
the relative position of the parties be maintained. One such issue is 
whether this court has jurisdiction to review an estimated duty de- 
posit rate and whether there is a limitation of time on the right of 
a party to a countervailing duty action to seek such a review. 

Considering all of the above it is hereby 

ORDERED that plaintiff's motion for a temporary restraining 
order should be and the same hereby is granted, and it is 

FURTHER ORDERED that the Defendant, United States, together 
with the delegates and all other officers, agents, servants, and em- 
ployees of the U.S. Department of Commerce and the U.S. Customs 
Service shall be and hereby are restrained from the liquidation of 
all unliquidated entries of certain castor oil products from Brazil, 
subject to a countervailing duty order, entered, or withdrawn from 
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warehouse, for consumption or after August 3, 1981, and on or 
before January 17, 1984, and it is 

FURTHER ORDERED that plaintiff's Motion for Preliminary Injunc- 
tion is set down for hearing before this court on the 27th day of 
June, 1984 and that defendant may file opposing papers by June 
25, 1984. Plaintiff may reply to defendant’s opposition within 2 
days of its service, and it is 

FURTHER ORDERED that this order shall expire ten days from date 
of entry of the same unless extended for good cause shown. 


Dated: New York, New York, June 21, 1984. 


(Slip Op. 84-74) 
CLAIROL, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 79-10-01603 
Before: LANpis, Senior Judge. 


TWEEZERS—ELECTRICAL 


[Plaintiffs motion for Summary Judgment denied; defendant’s cross-motion for 
Summary Judgment granted.] 


(Decided June 21, 1984) 


Freeman, Wasserman & Schneider (Bernard J. Babb and Philip Yale Simons on 
the briefs) for the plaintiff. 

Richard K. Willard, Acting Assistant Attorney General; Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office, Commercial Litigation Branch, 
(Deborah E. Rand on the briefs), for the defendant. 


LANDIS, Senior Judge: This action is before the court on cross-mo- 
tions for summary judgment. The merchandise, imported by the 
plaintiff at the Port of New York, is an electrically operated hand- 
held cosmetic device known as the “Tender Tweez”’. 

The Customs Service classified the merchandise under items 807 
and 649.91 of the Tariff Schedules of the United States, (TSUS), as 
modified by T.D. 68-9, as “tweezers” and assessed duty at the rate 
of 18.5% ad valorem. 

Plaintiff claims that the imported merchandise is properly classi- 
fiable under the provisions of items 807 and 683.32, TSUS, as 
modified by T.D. 68-9, as “other  electro-mechanical 
appliances * * * with self-contained electric motors * * * used in 
the household, hotels, restaurants, offices, schools, or 
hospitals * * * Other’, dutiable at the rate of 6% ad valorem. Al- 
ternatively, plaintiff claims that the merchandise in issue is classi- 
fiable under the provisions of items 807 and 678.50, TSUS, as modi- 
fied by T.D. 68-9, as “Machines not specially provided for’, duti- 
able at the rate of 5% ad valorem. 

The pertinent tariff provisions involved herein are the following: 
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SCHEDULE 6.—METAL AND METAL PRODUCTS 


* * * * * 


Part 3.—METAL PRODUCTS 


SUBPART E—TOOLS, CUTLERY, FORKS, AND SPOONS 


Classified: 


Item Article Rates of Duty 


649.91 Cuticle or corn knives, cuticle 
pushers, nail files, nail 
cleaners, nail nippers and 
clippers, all the foregoing 
used for manicure or pedi- 
cure purposes, and parts 
thereof; tweezers 18.5% ad val. 


Part 4.—MACHINERY AND MECHANICAL EQUIPMENT 


* * * * “ 


SUBPART H—OTHER MACHINES 


Alternatively Claimed: 


678.50 Machines not specially pro- 
vided for, and parts thereof.. 5.0% ad val. 


Part 5.—ELECTRICAL MACHINERY AND EQUIPMENT 


Vacuum cleaners, floor pol- 
ishers, food grinders, and 
mixers, juice extractors 
and other electro-mechani- 
cal applicances, all of the 
foregoing with _ self-con- 
tained electric motors of 
types used in the house- 
hold, hotels, restaurants, 
offices, schools, or hospitals 
(but not including factory 
or other industrial appli- 
ances or electro-thermic ap- 
pliances) and parts thereof. 
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* * * * * 


Claimed: 


683.32 Other 6.0% ad val. 


The basic issue presented is whether it is the statutory intent of 
TSUS item 649.91 to exclude articles powered by electricity, there- 
by barring the electric tweezers here in issue from an eo nomine 
classification as tweezers. 

This court on numerous occasions has held that relief granted 
pursuant to a summary judgment motion is a drastic remedy. 
Carson M. Simon & Co., A/C Rukuson Yoh v. United States, 3 Ct. 
Int’l. Trade 4 (1982); Yamaha International Corp. v. United States, 
3 Ct. Int'l. Trade 108 (1982). Further, in a summary judgment 
motion the fundamental issue before the court is fact finding not 
fact determination. Heyman v. Commerce and Industry Insurance 
Company, 524 F.2d 1317 (2d Cir. 1975). It would be improper for a 
court to grant judgment upon a motion for summary judgment 
where material issues of fact exist or, are to be tried. S. S. Kresge 
Co. v. United States, T7 Cust. Ct. 154, C.R.D. 76-6 (1976); Schoenfeld 
& Sons, Inc. v. United States, 3 Ct. Int’l. Trade 123 (1982). 

However, if it is properly demonstrated that there are no materi- 
al facts in issue, summary judgment becomes a proper, indeed, a 
desirable vehicle for resolution of the case. Janex Corp. v. United 
States, 80 Cust. Ct. 146, C.D. 4748 (1978); L. Batlin & Son, Ince. v. 
United States, 69 Cust. Ct. 14, C.D. 4865, 345 F. Supp. 996 (1972), 
aff'd., 61 CCPA 17, C.A.D. 1111, 487 F.2d 916 (1973); Farr Man and 
Co., Inc. v. United States, 4 Ct. Int'l. Trade 55, 544 F. Supp. 908 
(1982). 

In the instant action the court finds, and the litigants agree, that 
there are no material facts in controversy. Indeed, Rule 56(i) of this 
court specifically states: “* * * All material facts set forth in the 
statement required to be served by the moving party will be 
deemed to be admitted unless controverted by the statement re- 
quired to be served by the opposing party.’”’ What remains is a 
question of law, viz., does the imported merchandise fall within the 
common meaning of the term tweezers as used in TSUS item 
649.91, thereby being classifiable under its eo nomine designation of 
the term tweezers. It is well-settled that the common meaning of a 
tariff term is a question of law strictly to be decided by the court. 
American Express Company v. United States, 39 CCPA 8, C.A.D. 456 
(1951). Reflecting upon this background it is apparent that this case 
is ripe for summary determination. 

At the outset plaintiff states, and rightfully so, that the master 
rule of construction applicable to the proper interpretation of a 
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statute is that the intent of Congress must be given effect, citing 
United States v. Simon Saw and Steel Co., 51 CCPA 33, C.A.D. 834 
(1964), and a host of other cases. It is, however, axiomatic that the 
primary source of discerning legislative intent is the statutory lan- 
guage itself, which is presumably used in its normal sense. Andrus 
v. Allard, 444 U.S. 51, (1979); Shaw Industries, Inc. et al. v. United 
States, 4 Ct. Int'l. Trade 188, 554 F. Supp. 1240 (1982), aff’d., 709 
F.2d 46 (CAFC 1983). Where an ambiguity exists as to the intent of 
a statute or the common meaning of a tariff term, the courts may 
consult legislative history and other appropriate extrinsic aids to 
assist the court in resolving such ambiguity or common meaning. 
United States v. Kung Chen Fur Corporation, 38 CCPA 107, C.A.D. 
447 (1951); Schott Optical Glass, Inc. v. The United States, 67 CCPA 
32, C.A.D. 1239, 612 F.2d 1283 (1979). Legislative history may not be 
used to create an ambiguity when the language of the statute is 
plain and clear. The United States v. H. Rosenthal Co., 67 CCPA 8, 
C.A.D. 1236, 609 F.2d 999 (1979). 

Examining the statutory language of TSUS item 649.91 it is evi- 
dent that there is no ambiguity present. The term tweezers is spe- 
cifically mentioned in the statute. The term tweezers is defined in 
Webster's Third New International Dictionary (8rd ed., 1963) as: 


Any of various small pincer-shaped tools used for plucking, 
holding, or manipulating (as for removing superfluous hair or 
handling watch parts) 


See also, United States v. R. F. Downing & Co., 17 CCPA 194, T.D. 
43645 (1929), defining the term tweezers. The imported merchan- 
dise, “Tender Tweez’”, falls squarely within this definition. It is a 
cosmetic device used to maintain and shape eyebrows. This is borne 
out in paragraph 8 of plaintiff's statement of material facts which 
are not in dispute and in the affidavit of Mr. Thomas C. Comella, 
Senior Vice President of the Clairol Appliance Division, submitted 
in support of plaintiff's motion for summary judgment. Paragraph 
4 of Mr. Comella’s affidavit states: “The Tender Tweez is an electri- 
cally-operated cosmetic device which is used to maintain and shape 
eyebrows’’. 

Plaintiff's main contention, however, is that it was the intent of 
Congress to exclude classification of electrically-powered articles 
under Schedule 6, Part 3, Subpart E. In support of its contention 
plaintiff cites the Summaries of Tariff Information 1948 (1948 Sum- 
maries), the Tariff Classification Study of 1960, Summaries of 
Trade and Tariff Information 1968 (1968 Summaries), and the 
Brussels Tariff Nomenclature (BTN). 

In an attempt to justify its reference to these legislative aids 
plaintiff relies upon United States v. J. E. Bernard Co., Inc., 42 
CCPA 69, C.A.D. 574 (1954) and Universal Transcontinental Corp. v. 
United States, 40 CCPA 54, C.A.D. 497 (1952). Plaintiff's interpreta- 
tion of these cases is misguided. When the CCPA stated that courts 
may refer to legislative aids and history even though there was no 
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ambiguity in the language of the statute, it was referring to the 
premise that such reference was proper to verify the court’s posi- 
tion that there was no ambiguity present and to exemplify the va- 
lidity of its original conclusion. The resort to such aids was not 
meant to be decisive nor used to create an ambiguity where none 
had previously existed. 

In any event, briefly reviewing the legislative aids put forth by 
plaintiff it is evident that they do not bolster plaintiff's case what- 
soever. In the first place, plaintiff's reliance on the 1968 Summaries 
is misplaced. The 1968 Summaries are no indication of legislative 
intent for a statute enacted in 1963 and therefore, are not suitable 
for use as evidence of congressional intent. Hawaiian Motor Co. v. 
United States, 67 CCPA 42, C.A.D. 1241, 617 F.2d 286 (1980); Volks- 
wagen of America, Inc. v. United States, 68 Cust. Ct. 122, C.D. 4348, 
340 F. Supp. 983 (1972), aff’d., 61 CCPA 41, C.A.D. 1115, 494 F.2d 
703 (1974). 

Plaintiffs reliance on the Tariff Classification Study of 1960 
proves nothing as to intent to omit electrically-operated articles 
from TSUS item 649.91. Plaintiff attempts to draw an inference 
that electrically-operated articles are not within the purview of 
Schedule 6, Part 3, Subpart E, because certain electrically-powered 
hand tools are specifically provided for in other parts of Schedule 
6. However, tweezers are not specifically mentioned in these other 
parts or any other place in TSUS. Moreover, the statutory lan- 
guage of TSUS item 649.57 which falls squarely within Schedule 6, 
Part 3, Subpart E, specifically excluded appliances powered by elec- 
tricity. Had Congress intended to exclude all electrically operated 
appliances from Schedule 6, Part 3, Subpart E, the specific exclu- 
sion found in TSUS item 649.57 would have been unnecessary. If 
anything, the Tariff Classification Study of 1960 supports the clas- 
sification by Customs. The wording of the Classification Study spe- 
cifically states: 


In general, this subpart covers tools and implements which 
are used independently in the hand, but this subpart does not 
cover all such tools and implements (see parts 4 and 5 of sched- 
ule 6 for provisions which also cover certain power-driven and 
other particular types of hand tools), nor does it cover only such 
tools and implements. * * * (at 189) (emphasis supplied). 


The language is clear. In using the term “in general” Congress 
could only have intended that Subpart E cover all household imple- 
ments regardless of whether power-driven or not, unless specifical- 
ly provided for elsewhere, as in certain power-driven and other par- 
ticular types of hand tools. 

The same is true of plaintiff's reliance on the 1948 Summaries. 
Plaintiff attempts to draw an analogy between the Tariff Act of 
1930 which provided for both electric and nonelectric versions of an 
article and TSUS by using section 357 of the Tariff Act of 1930 as 
an example. Section 357 covered hand, mechanical or electrical op- 
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eration of a hand clipper while TSUS items 650.83 and 650.85 spe- 
cifically exclude electrically-operated hand clippers. Once again, it 
would have been unnecessary for Congress to specifically exclude 
electrically-operated appliances in a specific item in Subpart E if 
there had existed a general exclusion thereof. 

Finally, plaintiff attempts to support its argument by comparing 
the Brussels Nomenclature with TSUS. This argument is likewise 
unconvincing. There is no specific statement that electrically-pow- 
ered articles are excluded under Section XV, Chapter 82, of the 
Brussels Nomenclature. Indeed, where the BTN distinguishes be- 
tween electric and non-electric items it so specifically states. For 
example, the explanatory notes to Chapter 82, heading 82.11 specif- 
ically excludes electric safety razors from classification under 
Chapter 82 and, the explanatory notes to heading 82.13 specifically 
distinguishes electric hair clippers from non-electric hair clippers. 
Had there been an intention of a general exclusion of electrically- 
powered articles it would have been unnecessary to distinguish spe- 
cific items. This differentiation is also borne out in the Alphabeti- 
cal Index to the Goods Specified in the Brussels Nomenclature 
(1955). 

Comparing the standard non-electric household tweezer with 
“Tender Tweez’” it is at once evident that both perform the basic 
depilating function. The fact that the imported merchandise is elec- 
trically powered does not obviate its basic function of removing 
hair. An invention subsequent to the enactment of a tariff law 
which improves or brings an article within the contemporary scien- 
tific realm but maintains the basic function of the original item 
does not remove said article from the original classification. Tariff 
acts are made for the future as well as the present, and tariff 
terms will embrace merchandise not known to commerce at the 
time of their enactment, provided the new article possesses an es- 
sential resemblance to the one named in the statute. Klipstein & 
Co. v. United States, 4 Ct. Cust. Appls. 510, T.D. 33936 (1913); Smil- 
lie & Co. v. United States, 12 Ct. Cust. Appls. 365, T.D. 40520 (1924); 
United States v. Standard Surplus Sales, Inc., 69 CCPA 34, 667 F.2d 
1011 (1981). New and improved models have been held classifiable 
under the eo nomine provisions as originally enacted. Davies 
Turner & Co. v. United States, 45 CCPA 39, C.A.D. 669 (1957). 

A good example of the flexibility of tariff terms to embrace mer- 
chandise not known to commerce at the time of their enactment is 
found in Kaysons Import Corp. v. United States, 56 Cust. Ct. 146, 
C.D. 2622 (1966). The merchandise in that case was a hand-held, 
battery operated electric toothbrush. The court held that it was 
properly classifiable as a toothbrush, stating: 


* * * It is evident that the application of electrical operation 
to small articles in common use, such as brushes, is going to 
make them more complicated in structure. If the buyer gets, 
for better or for worse, a dose of gum massage with every utili- 
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zation of the article, that is part of the gain he derives or price 
he pays for living in 1966. The brush is still a brush. The arti- 
cle here, being known in common speech and to commerce as a 
toothbrush, is properly classifiable as such. 


Kaysons at 152 (emphasis supplied). 

Likewise, in Fred Roberts Co. v. United States, 46 Cust. Ct. 254, 
C.D. 2265 (1961), the court held that a hand-held battery operated 
shoe brush was properly classified as a brush and not as an article 
“* * * having as an essential feature an electrical element or device 
* oe *)? 

These two cases strongly parallel this case. Here, we have the 
unambiguous eo nomine term “tweezer’’. All that has been added to 
the manually operated tweezer is a small electrically-powered 
motor. The merchandise is a hand-held electrically operated tweez- 
er performing the function of a tweezer and nothing more. There is 
no language in the statute that limits classification of merchandise 
as a tweezer only to non-electrically operated tweezers. It is axio- 
matic that an eo nomine designation takes precedence over a gener- 
al or basket type classification provision. TT Thompson Industries, 
Inc., v. United States, 3 Ct. Int’l. Tr. 36, 587 F. Supp. 1272, affd., 
703 F.2d 585 (CAFC 1982). 

The language being thus plain and unambiguous, the court is not 
permitted to limit its meaning by a sort of judicial legislation. The 
court would only be justified in restricting classification to manual- 
ly non-electrically-powered tweezers by showing that, irrespective 
of the language used, the congressional intent was to so limit it. No 
such showing has been made here. Plaintiff, therefore, has failed to 
overcome the presumption of correctness that attaches to Customs’ 
classifications. 28 USC § 2639(a)(1) (Supp. V); Ideal Musical Mer- 
chandise Co. v. United States, 84 Cust. Ct. 56, C.D. 4843 (1980); Car- 
ling Electric Co. v. United States, 7 Ct. Int’l]. Trade —, Slip Op. 84- 
60 (May 31, 1984). 


CONCLUSION 


Plaintiff has failed to show that it was the intent of Congress to 
limit TSUS item 649.91 to non-electrically-powered merchandise. 
The court finds no ambiguity in the definiton of the term tweezers 
or in the statutory wording of TSUS item 649.91. Reference to leg- 
islative history is therefore inappropriate as such reference by 
plaintiff merely serves to create, and not resolve, an ambiguity. 
The legislative history, if anything, tends to support defendant’s 
position. Tariff acts are enacted for the future as well as for the 
present and embrace merchandise not known to commerce at the 
time of their enactment, provided the contemporary merchandise 
possesses an essential resemblance to the one named in the statute 
and performs the basic function of the original item. 

As a presumption of correctness attaches to Customs’ classifica- 
tion, and since plaintiff has not overcome said presumption on this 
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case, the classification by the Customs Service at the Port of New 
York is, in all respects, affirmed. 

Accordingly, plaintiff's motion for summary judgment is, in all 
respects, denied and, defendant’s cross-motion for summary judg- 
ment is, in all respects, granted. 


(Slip Op. 84-75) 


KEuFFEL & EssER COMPANY, PLAINTIFF v. UNITED STATES, 
DEFENDANT 


Court No. 80-1-00192 
Before: Rao, Judge. 


(Dated June 22, 1984) 


[Judgment for Defendant] 

Lionel N. White for the plaintiff. 

Richard K. Willard, Acting Assistant Attorney General, Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office (Michael P. Maxwell at the trial 
and on the brief) for the defendant. 


Rao, Judge: This civil action involves the proper classification of 
merchandise imported from France through the port of New York. 
The merchandise comprises a sheet of paperboard or cardboard, ap- 
proximately 0.7 mm. 232 mm. by 120 mm. and a sheet of styrene 
plastic film, of similar proportions, on the rear surface of which are 
adhered printed letters and symbols which are overcoated with a 
layer of a waxy, low-tack adherent composition. The film sheet is 
permanently affixed along its edges to the paperboard sheet and 
the paperboard sheet is through-scored approximately % inch from 
its periphery so that its center, which protects the printed surface, 
can be removed when the merchandise is in use. 

When the merchandise is in use, the letters and symbols are 
transferred from the printed sheet to a receiving surface or sheet 
by burnishing the face of the styrene film directly over the letter 
or symbol desired to be transferred. This may be done with a stylus 
or with a pencil or other pointed instrument. 

The merchandise was classified by the U.S. Customs Service 
(Customs) as “Articles not specially provided for, of rubber or 
plastics: * * * Other” under item 774.60 Tariff Schedules of the 
United States (TSUS) at a duty rate of 8.5 percent ad valorem. 

It is plaintiff's claim that the merchandise should be classified 
under item 273.75 TSUS as “Decalcomanias * * * Other: Not 
backed with metal leaf’ at a duty rate of $0.10 per pound. In es- 
sence, plaintiff claims that the merchandise is eo nomine decalco- 
manias, as that term is understood commercially and regardless of 
the traditional requirement that decalcomanias be placed on paper 
carriers. 
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Defendant, on the other hand, relies on lexicographic definitions 
of word “decalcomania” and on this court’s previous decisions in 
M. H. Garvey v. United States, 65 Cust. Ct. 484, C.D. 4119 (1970) 
and 58 Cust. Ct. 530, C.D. 3040 (1976). Both the lexicographic defini- 
tions and the court’s decisions in the Garvey cases require that the 
letters and symbols or designs be placed on a carrier of paper for 
decalcomanias. 

Plaintiff relies on the testimony of two witnesses and the intro- 
duction into evidence of U.S. patents for transfer sheets similar to 
the imported merchandise to establish that the common and com- 
mercial meaning of the word decalcomania currently includes 
transfer sheets composed of plastic as well as those of paper. 

The first witness, Edward Kaprelian, is a consultant in mechani- 
cal and electronic design of equipment and in process optics, imag- 
ing and graphic arts. He has a degree in mechanical engineering 
and has studied optics and physics, and has had wide experience in 
the field of graphic arts, including patent applications. He was vice- 
president of Keuffel & Esser Company from 1968 to 1973, where his 
responsibilities included supervision of transfer lettering and all re- 
search and development. 

Mr. Kaprelian was qualified as in expert in the areas of graphic 
arts and decalcomanias, as well as in the preparation and review of 
patent applications (R. 16, 17). He testified that there are two types 
of decalcomanias, wet and dry. In dry decals, the material to be 
transferred has been applied to the carrier sheet in such a way 
that it can be easily released onto a receiving sheet by the applica- 
tion of pressure (R. 59). The wet decal differs from this only in that 
the material to be transferred is held onto the carrier sheet by a 
water soluble adhesive and requires wetting of the carrier sheet to 
effectuate release of the design, letters or symbols. While wet de- 
calcomanias have been in use for more than 100 years, dry decals 
have been used for approximately 30 years. 

In Mr. Kaprelian’s opinion the word decalcomania encompasses 
all types of transfer sheets in which an image is transferred from a 
carrier sheet to another surface, and the carrier sheet can be of 
any material that is transparent or translucent (R. 61). He dis- 
agrees with lexicographic definitions in Webster’s New World Dic- 
tionary of the American Language, 2nd Edition (1977), and in The 
Dictionary of Paper, 4th Edition (1980), which limit decalcomanias 
to those for which the carrier sheet is of paper, as being incomplete 
in that they do not take into consideration that the state of the art 
now includes decalcomanias with plastic carrier sheets. 

Plaintiff's second witness, Richard L. Wayne, is a principal in an 
advertising agency and has used transfer cards similar to the mer- 
chandise at issue in his work. In his opinion the merchandise is a 
dry decalcomania. Mr. Wayne testified that there is no difference 
between wet and dry decalcoimanias except for the method of trans- 
ferring the image; the end result in both types is the same (R. 91). 
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The patents introduced into evidence were for transfer sheets 
(also referred to as decalcomanias in the patents) for which the 
transfer sheets were paper or plastic. Mr. Kaprelian agreed with 
the statements contained in the patents that the carrier sheets 
could be of paper or plastic composition. 

The United States relied on the testimony of two witnesses: Mr. 
Robert M. Kennedy and Mr. Steven Berczuk. Mr. Kennedy was 
qualified as an expert witness in the area of decalcomanias. It was 
his opinion that the term decalcomania properly only applies to 
water slide off merchandise where the carrier is of paper (R. 100- 
101). It was also his opinion that the merchandise in question 
would not be considered a decalcomania because it is not durable 
and cannot be applied rapidly. 

Mr. Berczuk was the Customs import specialist for paper and 
printed matter between 1970 and 1981. He testified that the mer- 
chandise is not considered a decalcomania because it is on a plastic 
carrier sheet and not on paper, and because of the decisions in the 
previous Garvey cases. 

In Garvey II (the more recent decision), the court considered 
marking devices printed on rubber which are placed by hand on 
vulcanized hose. During vulcanization the marking device becomes 
an integral part of the hose through a combination of heat and 
pressure. The court denied the plaintiff's protest, holding that the 
merchandise was not decalcomanias within the eo nomine meaning 
of that word as used in the tariff schedules and held that “no find- 
ing could be made [on the record before the court] that at the date 
of the enactment of the Tariff Schedules of the United States, the 
term ‘decalcomanias’ was known uniformly and generally through- 
out the United States to include such articles not necessarily made 
of paper, but which by usage and general appearance perform the 
same function as paper decalcomanias.” 

The court then found plaintiff's evidence on the question of com- 
mercial designation to be wholly insufficient to meet the standard 
established by the cases. 

Commerical designation must be the result of established usage 
in commerce and trade and must be definite, uniform and general, 
and not local, partial or personal. Maddock v. Magone, 152 USS. 
368, 14 S. Ct. 588, 38 L.Ed. 482; United States v. Salomon, 1 Ct. 
Cust. Appls. 246, T.D. 31277 (1911); United States v. Burlington Ve- 
netian Blind Co., 3 Ct. Cust. Appls. 378, T.D. 32967 (1912). 

Before the plain understanding of a term can be deviated from, it 
must be shown by plenary proof to have a different meaning in 
trade and commerce which is fully and completely understood and 
accepted throughout the United States by all who deal wholesale in 
that class of goods. United States v. Wells, Fargo & Co., 1 Ct. Cust. 
Appls. 158, T.D. 31211 (1911). Where it is established that a tariff 
term has a meaning in trade or commerce that is different from 
‘the common meaning and is uniform, definite and general, such 
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meaning will be adopted, unless a contrary intention of Congress is 
manifest. Florsheim Shoe Co., Division of Interco, Inc. v. United 
States, 71 Cust. Ct. 187, C.D. 4495 (1973). 

As to whether the doctrine of eo nomine designation applies in 
this case, it is well established that tariff terms will embrace mer- 
chandise not known to commerce at the time of their enactment, 
provided the new article possesses an essential resemblance to the 
one named in the statute. Sears, Roebuck & Co. v. United States, 64 
CCPA 79, C.A.D. 701 (1959). In Davies Turner & Co. v. United 
States, 45 CCPA 39, C.A.D. 669 (1957), our appellate court stated: 


The meaning of eo nomine provisions is to be determined as 
of the date of enactment but, when so determined, that mean- 
ing will embrace all subsequently created articles which fall 
within it. Tariff acts, therefore, are made for the future in the 
sense that they embrace articles not in existence at the time of 
enactment, but the meaning of words used in such acts is fixed 
at the time of enactment and does not fluctuate as the mean- 
ing of words subsequently vary. 


Further, in Smillie & Co. v. United States, 12 Ct. Cust. Appls. 365, 
T.D. 40520 (1924), the court stated: 


The rule [that the meaning of an eo nomine provision of a 
tariff act is that which it had at the time of enactment], of 
course, does not operate to exclude articles which are not 
known at the time of the passage of the act, but which come 
into being later. As to all such articles the statute will be held 
to apply if the articles possess an essential resemblance to the 
ones named in the statute in those particulars which the stat- 
ute established as the criteria of the classification. [The court’s 
emphasis] 


An eo nomine designation in a tariff act is susceptible to proof of 
commercial designation unless it was the intent of Congress to re- 
strict the meaning of the term used to its common meaning. La 
Manna, Azema & Farnan v. United States, 14 Ct. Cust. Appls. 289, 
T.D. 41908 (1926); United States v. Iwai & Co., Ltd., 29 CCPA 60, 
C.A.D. 171 (1941). 

While the court in Garvey II explored Congressional intent 
through the legislative history as encompassed in the 1929 and 
1948 Summaries of Tariff Information and the 1960 Tariff Classifi- 
cation Study and found no indication that Congress intended to in- 
clude within the term decalcomania articles other than those with 
paper carriers, it did not decide that it was the intent of Congress 
to restrict the meaning of the term used, decalcomania, to its 
common meaning. The court discussed the “essential characteris- 
tics” test enunciated in Smillie & Co. supra, and held that the 
common meaning of “decalcomania” excludes articles not having a 
paper carrier sheet. It did not, however, hold that if the commer- 
cial designation of decalcomanias were found to apply to merchan- 
dise with other than paper carrier sheets, the eo nomine designa- 
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tion would not apply. In fact, the court held that plaintiff's quan- 
tum of proof was insufficient, indicating that had plaintiff met its 
burden of proof, the court would have considered commercial desig- 
nation. 

Plaintiff herein has not established commercial designation of 
the term “decalcomania” to include merchandise with plastic carri- 
er sheets, although it attempted to do so. The burden of proof rests 
on the party claiming a commercial designation different from the 
common meaning. It must be established that in the trade and 
commerce of the United States the term in question has a general, 
uniform and definite meaning and that it is uniform everywhere in 
the country. United States v. Georgia Pulp & Paper Manufacturing 
Co., 3 Ct. Cust. Appls. 410, T.D. 32998 (1912); Swift & Co., a Corpo- 
ration v. United States, 27 CCPA 181, C.A.D. 88 (1939). Proof must 
be offered through persons engaged in buying or selling the mer- 
chandise at wholesale in the United States, or through persons who 
know, by their own experience or knowledge, the meaning of the 
designation applied to the merchandise by those who buy and sell 
at wholesale. Daniel Green Shoe Co. v. United States (Trans World 
Shoe Corp., Party in Interest), 58 Cust. Ct. 7, 15, C.D. 2868, 262 Fed. 
Supp. 375 (1967), appeal dismissed, 54 CCPA 143 (1967). 

A commercial designation is not established where there is a con- 
flict in the testimony of trade witnesses as to the commercial 
meaning of the term. S.G.B. Steel Scaffolding & Shoring Co. v. 
United States, 82 Cust. Ct. 197, C.D. 4802 (1979). Here, defendant’s 
expert witness testified that within his knowledge, the term “decal- 
comania”’ is limited to merchandise where the carrier sheet is of 
paper. 

Nor is commercial designation established by language in pat- 
ents filed with the United States Patent Office where the evidence 
presented does not establish that such designation has become defi- 
nite, uniform and general in the trade. Cf. RSMC, Inc. v. United 
States, 84 Cust. Ct. 96, C.D. 4847 (1980). 

Based on the present record, the plaintiff has failed to sustain its 
burden of proof in establishing that the merchandise is covered in 
the common meaning of the term “decalcomania’” and that the 
commercial designation is different from the common meaning. 
With respect to proof of the fundamental elements of commercial 
designation, the record is limited to the experience of Mr. Kapre- 
lian in the research and development of plastic carrier transfer 
sheets and in the preparation and interpretation of patents in 
which such transfer sheets are used or suggested as appropriate for 
use in dry transfers. Mr. Wayne’s experience with decalcomanias 
was limited to personal use of transfer sheets in his advertising 
agency. Taken together, the testimony of these witnesses did not 
establish a definite, general and uniform trade understanding in 
the United States of the term “decalcomania” which includes mer- 
chandise where the carrier sheet is of plastic. 





di DECISIONS OF U.S. COURT OF INTERNATIONAL TRADE 


For all the foregoing reasons, it is the determination of this court 
that the presumption of correctness attaching to the classification 
by Customs has not been overcome. 

The action is dismissed. Judgment will enter accordingly. 


(Slip Op. 84-76) 


AMERICAN GRAPE GROWERS ALLIANCE FOR Fair TRADE, PLAINTIFF 
v. UNITED STATES, DEFENDANT 


Court No. 84-4-00575 
Before Watson, Judge. 


MOoTION FOR INTERVENTION 
[Denied.] 
(Decided June 26, 1984) 


Law Offices of Max N. Berry (Max N. Berry and Marsha A. Echols of counsel) for 
movants. 

Heron, Burchette, Ruckert & Rothwell (Thomas A. Rothwell, Jr. of counsel) for 
plaintiffs. 


Watson, Judge: The French Federation of Wine and Spirits Ex- 
porters (the Federation) has moved to intervene in this judicial 
review as an interested party who was a party to the administra- 
tive proceeding within the meaning of 19 U.S.C. § 1516a(d). 

Plaintiffs oppose the motion on the ground that an association of 
exporters does not fit the definitions of the term “interested party” 
set out in Section 771(9) of the Trade Agreements Act of 1979 (19 
U.S.C. § 1677(9)).} 

The motion is denied without prejudice to its renewal on a show- 
ing that all the members of the Federation are exporters of mer- 
chandise which was the subject of the investigation under review 
in this action. 

If the Federation has members who are not exporters of mer- 
chandise which was the subject of this investigation, it will not fit 
the definition of “interested party” because it contains members 
who could not individually be interested parties. For that situation, 
Congress has made an exception only for importers when they are 
the majority of the members of a trade or business association. 
From this it can be deduced that in the case of exporters, only an 


119 U.S.C. § 1677. Definitions; special rules 


. * * * * * * 


(9) Interested party. The term “interested party” means— 

(A) A foreign manufacturer, producer, or exporter, or the United States importer, of merchandise which is 
the subject of an investigation under this titie or a trade or business association a majority of the members 
of which are importers of such merchandise, 

(B) The government of a country in which such merchandise is produced or manufactured, 

(C) A manufacturer, producer, or wholesaler in the United States of a like product, 

(D) A certified union or recognized union or group of workers which is representative of an industry en- 
gaged in the manufacture, production, or wholesale in the United States of a like product, and 

(E) A trade or business association a majority of whose members manufacture, produce, or wholesale a 
like product in the United States. 
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association made up solely of exporters of the merchandise involved 
in the administrative proceeding can be an “interested party” 
within the meaning of 19 U.S.C. § 1677(9). 

If, on the other hand, the Federation is merely the multiplied 
form of a single exporter, there is no reason to suppose that the 
law wanted to condition the standing of exporters whose products 
are the subject of an investigation on whether they acted singly or 
jointly. In point of fact, the unified appearance of those who could 
appear separately would be an administrative and judicial conven- 
ience. 

An association whose members have a uniform interest is distin- 
guishable from the case in which an individual enterprise (which 
would be an interested party on its own) has joined with disparate 
parties (whose product is not being investigated) to form an associa- 
tion and the association wants to intervene. That creature is more 
than a simple multiple of an “interested party” and does not fit the 
definition. See, Matsushita Electric Industrial Co. Ltd., et al. v. 
United States, et al., 2 CIT 254, 529 F. Supp. 664 (1981). See also, 
Zenith Radio Corp., et al. v. United States, 5 CIT —, (Slip Op. 83- 
32, April 13, 1983), Zenith Radio Corp., et al. v. United States, 5 
CIT —, (Slip Op. 83-40, May 4, 1983). 

It should be pointed out that the alternative of permissive inter- 
vention is unavailable here, as is evident from 28 U.S.C. 
§ 26314 )(1)(B).? 

The Court notes the possibility of an application to appear as 
amicus curiae if the requirements of intervention cannot be met. 

For the reasons stated above, the motion to intervene is 
DENIED, without prejudice. 


2 § 2631. Persons entitled to commence a civil action 
. . . . 


(X1) Any person who would be adversely affected or aggrieved by a decision in a civil action pending in the 


Court of International Trade may, by leave of court, intervene in such action, except that— 
. . . . . . . 


(B) in a civil action under section 516A of the Tariff Act of 1930 (19 U.S.C. § 1516a}, only an interested 
party who was a party to the proceeding in connection with which the matter arose may intervene, and such 
person may intervene as a matter of right. * * * [emphasis supplied) 


* 
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DEPARTMENT OF THE TREASURY, June 27, 1984. 
nited States Court of International Trade at New York are 
officers of the Customs and others concerned. Although the 
print in full, the summary herein given will be of assistance 
acing important facts. 
WILLIAM VON RAas, 
Commissioner of Customs. 
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100, filed December 1, 1983, decided June 18, 1984 
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